United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



’ 1 * 


111 ) 


T 


Court of Appeals of the District of Columbia. 


JANUARY TERM, 1 


No. 3931. 


97i 


JOHN E. MERRITT, PLAINTIFF IN ERROR, 


FLORENCE MEANS KAY. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED DECEMBER 21, 1922. 


PRINTED JANUARY 4, 1923. 










Court of Appeals of the District of Columbia. 

JANUARY TERM, 1923. 

No. 3931. 


JOHN E. MERRITT, PLAINTIFF IN ERROR, 

V8. 

FLORENCE MEANS KAY, DEFENDANT IN ERROR. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 

Caption . 1 1 

Complaint. 2 1 

Affidavit of defense. 4 2 

Motion for judgment notwithstanding the finding. 5 3 

Motion for new trial. 0 3 

Finding. 7 4 

Judgment . 7 4 

Memorandum of allowance of writ of error. 8 4 

Memorandum of bond approved and filed. 8 4 

Bill of exceptions. 9 4 

Assignment of errors. 17 11 

Designation of record. 18 12 

Clerk’s certificate. 19 12 

Writ of error. 20 13 


Judd & Detweileb (Inc.), Printers, Washington, D. C., December 27, 1922, 


















Court of Appeals of the District of Columbia. 


No. 3931. 

John E. Merritt, Plaintiff in Error, 

vs. 

Florence Means Kay. 


1 Municipal Court of the District of Columbia. 

Landlord and Tenant, No. 225,787. 

John E. Merritt, Plaintiff, 
vs. 

Florence Means Kay, Defendant, 

United States of America, 

District of Columbia, ss: 

Bo it remembered, that in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Complaint. 

Filed October 9,1922. 

Landlord and Tenant, No. 225,787. 

John E. Merritt, Plaintiff, 
vs. 

Florence Means Kay, Defendant, 

District of Columbia, To wit: 

Your complainant, John E. Merritt, being first duly sworn accord¬ 
ing to law, states that he is entitled to the possession of apartment 
number 8 in the Rochester Apartment House, located on premises 
1438 Meridian Place, Northwest, in the District of Columbia, and 
that the same is unlawfully detained from him and held without 
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2 JOHN E. MERRITT VS. FLORENCE MEANS KAY. 

right by the defendant, Florence Means Kay, to whom said apart¬ 
ment had heretofore been rented under a written lease by the month 
upon the express conditions, among others, as therein expressly set 
out that the defendant would occupy the same as a dwelling and 
would not sub-let nor assign the said premises, or any part thereof, 
nor transfer possession thereof to any person or persons; that said de¬ 
fendant in disregard of said plain terms and provisions of said lease 
has and is now sub-letting said apartment, that said defendant is not 
occupying the same as a dwelling and has assigned and transferred 
possession thereof to another person, all in violation of the express 
terms of said lease. 

Complainant therefore prays that a summons be issued, command¬ 
ing the defendant to appeal’ and show cause why judgment should 
not be given against her for the restitution of the possession 

3 of said premises, besides costs of suit. 

JOHN E. MERRITT. 


Subscribed and sworn to before me this 9th day of October, 1922. 

h: m. hull, 

Assf. Clerk. 


WEBSTER BALLINGER, 

Attorney for Plaintiff. 
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Affidavit of Defense. 

Filed-,-. 

* * * * 


* * 


District of Columbia, ss: 

Florence Means Kay, being first duly sworn, deposes and says, that 
she is the defendant in the above entitled action, and has a good de¬ 
fense thereto; that during the month of March, 1922, she entered into 
negotiations with the plaintiffs agent for the rental of apartment No. 
8 in the Rochester, for the purpose of sub-letting the same, and the 
plaintiff understood and agreed that the said apartment would be sub¬ 
let by the defendant; that the plaintiff’s agent and the plaintiff have 
from time to time and from month to month accepted rent from the 
defendant with the knowledge that a sub-tenant was in possession; 
that since the beginning of the tenancy, the plaintiff 1 has made repairs 
to the said apartment, this with the knowledge that a sub-tenant was 
in possession, thereafter accepting rent from the defendant; that only 
recently the plaintiff has offered to rent to the defendant another 
apartment upon the same understanding, that is, for the purpose of 
allowing the defendant to sub-let the same; that therefore plaintiff s 
action against defendant should not be sustained. 

FLORENCE MEANS KAY. 

Subscribed and sworn to before me this 20th dav of October, 1922. 
[seal.] .MAUD FELLHELMER, 

Notary Public, D. C. 
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5 Motion for Judgment Non Obstante. 

Filed October 21, 1922. 

******* 

Now comes John E. Merritt, plaintiff, in the above entitled cause, 
and moves the Court for judgment notwithstanding the finding of 
fact, and for reasons shows to the court that: 

1. The affidavit of defense filed by the defendant confesses the 
cause of action, but contains an immaterial and insufficient avoidance 
thereof. 

2. There was no merit in defendant’s affidavit. 

3. Under the issues joined there was an entire failure of evidence 
by the defendant to justify her right to sub-let under the lease. 

4. Under the Rent Law in force in the District of Columbia the 
Court had no other alternative than to render judgment for the plain¬ 
tiff either under the pleadings or upon the evidence. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 


6 Motion for New Trial. 

Filed October 21, 1922. 

* * * * * * * 

Comes now the plaintiff, John E. Merritt, and moves the Court for 
a new trial in the above entitled cause, and for reasons therefor shows 
to the couid; that: 

1. The Court erred in overruling the objections of counsel for 
plaintiff to the introduction of parole evidence for the purpose of ren¬ 
dering ineffective the covenants of the lease, and admitting same. 

2. The Court erred in holding that the oral agreement of the agent 
that the defendant might sub-let the apartment was binding upon the 
plaintiff notwithstanding no authority was shown in the agent to 
make the representation, the plaintiff testifying that he had never au¬ 
thorized the leasing of any apartment for sub-letting purposes. 

3. The Court erred in holding that the defendant was within her 
rights in sub-letting the apartment, notwithstanding the testimony 
disclosed that she leased the apartment for $55.00 per month and sub¬ 
let for $85.00 per month in violation of the express provision of the 
Rent Law of the District of Columbia. 

4. The finding and decision of the Court are contrary to the evi¬ 
dence. 

5. The finding and decision of the Court are contrary to the law of 
the case. 

WEBSTER BALLINGER, 

Attorney for Plaintiff, 
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7 Finding. 

October 20, 1922. 

****** 4c 

Comes now the parties hereto, and thereupon this cause being heard 
and submitted, the Court tinds in favor of the defendant. 

Judgment. 

November 20, 1922. 

******* 

Plaintiff’s motion for judgment non obstante and for new trial filed 
herein on October 21, 1922, having been argued by counsel on Octo¬ 
ber 20th, 1922, being considered and held under advisement by the 
Court until this day it is ordered that both motions be and the same 
are hereby overruled. Whereupon, plaintiff notes exceptions. 

It appearing that under Rule of Court, judgment on the finding en¬ 
tered herein on October 20th, 1922, should be entered, it is so ordered. 
Wherefore, it is considered that plaintiff take nothing by this action, 
that defendant go hence without day, be for nothing held and recover 
of plaintiff his costs of defense. 

8 Memoranda. 
******* 

December 4, 1922.—Writ of Error allowed by the Court of Ap¬ 
peals. 

December 9, 1922.—Bond approved and filed. 

9 Filed Dec. 20, 1922. Municipal Court, District of Columbia, 
in the Municipal Court of the District of Columbia. 

L. & T. No. 225,787. 

John E. Merritt, Complainant, 

vs. 

Florence Means Kay, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on to bo 
heard in this Court before Judge Terrell, presiding, commencing the 
20th day of October, 1922, and continued during a part of that day. 

And thereupon, to maintain the issues on his part the plaintiff 
offered testimony as follows: 
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John E. Merritt, plaintiff, testified that he purchased the apart¬ 
ment house and took title on February 8, 1922. Prior to purchase 
Higbie & Richardson, Inc., was agent for the former owner, and con¬ 
tinued as agent for plaintiff. On February 28, 1922, Higbie & Rich¬ 
ardson, Inc., rented the apartment to the defendant under a written 
lease which was offered and admitted in evidence. The lease was as 
follows: 

10 This agreement Made this 28th day of February in the year 

1922, by and between Higbie & Richardson, a corporation, 
party of the first part, and Florence Means Kay party of the second 
part: Witnesseth That the said party of the first part has let and 
leased, and does hereby let and lease unto the said party of the second 
part her executors and administrators, the premises situated in the 
City of Washington, District of Columbia, and known as Apartment 
No. 8 in The Rochester Apartment House located at 1438 Meridian 
Place. N. W. for the period of One month commencing on the 1st 
day of March, 1922, to be fully completed and ended on the 31st day 
of March, 1922, at and for the total rent of Fifty-five Dollars, pay¬ 
able at the office of the party of the first part, in equal monthly in¬ 
stallments of Fifty-five dollars, in advance, on the First day of each 
and every month, the first payment of Fifty-five dollars to be made on 
the 1st day of March, 1922. 

And the said party of the second part, for herself, her heirs, ex¬ 
ecutors and administrators, does hereby covenant to and with the 
said party of the first part that she the said party of the second 
part shall and will during the said term pay unto the said party of 
the first part the rent hereby reserved in the manner hereinbefore 
mentioned without any deduction whatsoever, and without any obli¬ 
gation on the part of the said party of the first part to make any 
demand for the same, and further that she will not use the said 
premises for any unlawful purpose, or in any manner offensive to 
any other occupant of the building, but will occupy the same as a 
dwelling and will not sub-let nor assign the said premises, or any 
part thereof, nor transfer possession thereof to any person or per¬ 
sons, nor carry on any business therein, nor keep a cat, dog, par¬ 
rot or other similar pet; and further that she the said party of 
the second part will pay the electric light and gas bills as the same 
may respectively become due and chargeable against the said prem¬ 
ises during the term aforesaid, and will at the end of the said term 
deliver up the said premises in the like good order in which they 
now are, ordinary wear and tear and casualties by fire and the 
elements only excepted, to the said party of the first part, who shall 
and may thereupon re-enter, provided that if at least ten days before 
the expiration of the term aforesaid, the said party of the first part 
shall either leave on the premises aforesaid, or serve on the lessee 
aforesaid, a notice in writing that said premises will be required at 
the end of said term, then, in the happening of either of said events, 
the said party of the first part may, without further notice, imme¬ 
diately re-enter and possess said premises; but in the event that said 
party of the first part shall not give said notice as aforesaid, then, 
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unless the tenant shall immediately surrender said premises on the 
day of the end of said term, the said tenant shall by virtue of this 
agreement become a tenant by the month, at the rental per month of 
the monthly installments of rent to be paid as aforesaid, commencing 
said monthly tenancy with the first day next after the end of the term 
above demised; said monthly tenant shall be subject to all the con¬ 
ditions and covenants of the said lease as though the same had orig¬ 
inally been a monthly tenancy, and said monthly tenant shall give 
to the said party of the first part at least thirty days’ notice of any 
intention to remove from said premises, and the said monthly tenant 
shall not be entitled to any notice to quit in event the said rent is not 
paid in advance without demand, the usual thirty days’ notice being 
hereby expressly waived. 

The lessee agrees to hold the lessor harmless from loss, destruc¬ 
tion, theft or injury to any property placed in the storage room by 
the lessee. 


It is further agreed that the lessor assumes no responsibility on ac¬ 
count of the lack of heat, in case it is unable to obtain a sufficient 
amount of coal to properly heat the building. 

11 And the said party of the second part further covenants and 

agrees that if during the continuance of said term, or if after 
the commencement of said monthly tenancy, if anv arise as aforesaid, 
she shall fail to pay any of one of the said monthly installments of 
rent reserved as aforesaid when and as the same shall respectively 
become due and payable, although no demand may have been made 
for the same, or if she shall in any other manner or respect fail to 
keep or shall violate any one of the covenants and agreements here¬ 
inbefore made by the said party of the second part, then it shall 
be lawful for the said party of the first part or his assigns at his 
election and option, to re-enter and take possession of said premises, 
forthwith, without process, or by any legal process in force in the 
District of Columbia, and without any previous demand for posses¬ 
sion or notice, the said party of the second part hereby expressly 
waiving all right to claim a thirty days’ notice or other notice to re¬ 
move from said premises; and the said party of the second part fur¬ 
ther covenant- and agree- that if at any time during the tenancy 
hereby created any repairs shall become necessary to the apartment 
hereby leased, or in any other part of the building, which shall 
necessitate entering the apartment hereby leased for the purpose of 
making such repairs, permission for such purpose is hereby given; 
and the party hereto of the first part shall not be liable for any dam¬ 
age by reason of said repairs nor for any damage to any property in, 
upon or about said building at any time, however caused, whether 
through the negligence or carelessness of the agents of the lessor or 
otherwise; and all claims for such damages are hereby released to the 
lessor or his successors and assigns who may pleas this release in bar 
thereof in any and every suit, demand and claim for the same. 

And it is further provided That if under the provisions of this 
lease and agreement any proceedings are taken by the party of the 
first part, and a compromise or settlement shall be made, either 
before or after judgment, whereby the said party of the second paid 
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shall be allowed to retain said premises, such proceedings shall not 
constitute a waiver of any covenant herein contained or the lease 
itself, or of the monthly tenancy if that be in force at such time; and 
it is further understood and agreed that the covenants and agreements 
contained in the within agreement to be performed by the respective 
parties are binding on the said parties and the successors and legal 
representative or representatives of the said parties of the first ami 
second parts, respectively, and that no waiver of any breach of any 
covenant herein shall be construed to be a waiver of the covenant 
itself or of any subsequent breach thereof, or of this agreement. 

In testimony whereof, The respective parties hereto have hereunto 
set their hands the day and vear first hereinbefore written. 

FLORENCE MEANS KAY. [seal.] 
H1GBIE & RICHARDSON, INC., 

By ALFRED HIGBIE, [seal.] 

President. 


Signed in the presence of— 

F. L. LOCKWOOD. 

For value received we hereby transfer, assign, and set over unto 
John E. Merritt all our right, title and interest in and to the within 
contract 

IIIGBIE & RICHARDSON, INC., 
By L. W. RICHARDSON. 

12 Tliis assignment of the lease occurred shortly before the suit 

was filed. About July 1, 1922, witness discontinued Iligbie & 
Richardson, Inc., as agent and commenced collecting his own rents 
and looking after his own property. 

About the 1st of September witness received an undated letter 
signed by the defendant which was offered and admitted in evidence, 
the body of which was as follows: 

“I am just in receipt of a letter from Capt. Cheatham who occupies 
Apt. 8th stating that he will not occupy the apt. after Sept. 15, I 
quote from his letter ‘the odor from the garbage cans in the rear is so 
bad in the mornings that it is very unpleasant, then too the apart¬ 
ment is overrun with roaches and bed bugs.’ 

“I know that everything I put in the apartment was new and clean 
and of 00111*56 I am distressed at losing a good tenant. I am so busy 
that it is very hard for me to advertise and get new and desirable peo¬ 
ple and I don’t know ivhat to do. I should get good rent for an 
apt. with as good furniture in it as I have. Can you get me an apart¬ 
ment on the second floor front? I lost Dr. & Mrs. Brown because the 
apartment was so poorly kept in your absence. 

‘‘You know that I am substantial and reliable and I dislike very 
much to have to move my furniture out, but I almost feel I will have 
to do so unless you can get me a better apartment in your building, 
with a rental low enough to make it worth while. 

“Please call me as soon as you receive this letter and let’s discuss the 
matter.” 
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On receipt of the above letter witness addressed a communication to 
defendant which was offered and admitted in evidence, the body of 
which w’as as follows: 

“Yours of recent date at hand. As this apt. #8 is not satis¬ 
factory to you I hereby accept your letter as notice to vacate on Sept, 
loth 1922 and release vou of any liability for rent after that date if 

4/ V V 

rent is paid to that date/’ 

Receiving no reply from the defendant witness wrote the defendant 
a letter under date of September 19, 1922, which was offered and ad¬ 
mitted in evidence, the bodv of which was as follows: 

“By your letter of about August 22nd you advised me inferentially 
that you were subletting Apartment #8, Rochester Apartment 
House. Accordingly I advised you by letter dated August 22nd 
that I would accept your letter as a notice to quit on September loth, 
and would release vou from any liabilitv for rent after that date. 
Thereafter you forwarded me check for rent for the apartment for 
the month of September, which was inadvertently accepted by me. 

“The subletting of your apartment is in violation of the express 
terms of the provisions of the lease under which you hold possession, 
and I must insist that you either at the expiration of this month 
(September) cease subletting the apartment, or that you vacate and 
quit same. 

13 “I understand that the apartment is not now sublet, that 

your tenant recently vacated, and I am giving you this notice 
so that you will not again sublet the same.” 

On September 27, 1922. defendant addressed a communication to 
witness which was offered and admitted in evidence, the body of 
which is as follows: 

“Enclosed please find check for $55 for rent in Apt. 8 The 
Rochester for Oct. 

“I want to have permission to put a Yale lock on front door. They 
are not unsightly, and the lock as is can be opened by most any one 
with anv kev. It is to our mutual advantage to have a satisfied ten- 

c. O 

ant and I shall appreciate your cooperation.” 

On September 29, 1922, Webster Ballinger, attorney for witness, 
addressed a communication to defendant which was offered and ad¬ 
mitted in evidence, the bodv of which was as follows: 

“I am instructed by Mr. John E. Merritt, owner of the Rochester 
Apartment House, to return your cheek dated Sept. 20, 1922, for 
rent for apartment 8, Rochester Apartment House. 

“Having tiled suit for possession Mr. Merritt cannot accept vour 
check.” 

Witness testified that prior to the receipt of the first, letter from 
the defendant, which was received about September 1st he had no 
knowldge that the defendant was subletting the apartment; that 
that was the first information he had that she was subletting; that 
the suit referred to in the letter signed by his attorney, Webster 
Ballinger, and dated September 29, 1922, was voluntarily dismissed 
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because of some defect, and the present suit thereafter filed; that 
since the defendant’s tenant, Captain Cheatham, vacated the apart¬ 
ment on September 15,1922, the defendant had, over witness’ protest, 
re-sub-let the apartment twice; that parties were being placed in 
possession of the apartment by the defendant that he knew nothing 
about, and that the apartment was being rented at a great increase 
over the rental paid by defendant ; that he had inquired of the Rent 
Commission and that no authority had been given the defendant by 
tho Rent Commission to sublet the apartment. Thereupon plaintiff 
rested. 

And thereupon in order to maintain the issue on her part the de¬ 
fendant offered testimony as follows: 

Defendant, Florence Means Kay, testified that she executed the 
lease offered in evidence by the plaintiff; that she knew Frank 
14 L. Lockwood who was connected with the company of Higbie 
& Richardson, Inc.; that during the month of February she 
had asked Lockwood to find her an apartment, explaining to him 
that she had considerable furniture upon which she was paying 
storage, and wanted an apartment into which she could place the fur¬ 
niture and rent the apartment. Later Lockwood notified defendant 
that she could obtain the apartment in suit. She thereupon signed 
the lease with an understanding with Lockwood that she could sublet. 
Counsel for plaintiff objected to the last statement, viz., “That witness 
signed the lease with the verbal understanding that she could sublet,” 
on the ground that the terms of the written lease could not be varied 
by parol evidence, and moved to strike said testimony from the rec¬ 
ord, which objection and motion were separately overruled and ex¬ 
ceptions noted and allowed. Over objection and exception noted and 
allowed witness was allowed to testify that she would not have rented 
the apartment had not Mr. Lockwood assured her that she could sub¬ 
let. Witness further testified she had never personally occupied the 
apartment and had never had her name on the letter box. 

On cross examination witness testified that she had never, prior 
to her letter of about September 1, 1922, advised plaintiff that she 
was subletting the apartment ; that she had never discussed the matter 
with Mr. Merritt until her letter of about September 1. That after 
Captain Cheatham vacated the apartment on September 15, she had 
sub-let the apartment to two other parties; that she was paying plain¬ 
tiff $55.00 per month and was subletting the apartment at $85.00 per 
month furnished; that she never applied to the Rent Commission for 
authority to sublet and did not know that was necessary; that she was 
engaged in the real estate business, was familiar with leases, but did 
not pay any attention to the covenants in the written lease signed by 
her requiring her personally to occupy the apartment and prohibiting 
subletting. 

Frank L. Lockwood, was next called as a witness for defendant 
and testified over objection and exception noted and allowed that 
when the lease was signed by the defendant he had given her author- 
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ity to sublet; that when the lease was presented to Mr. Iligbie, one of 
the officers of the corporation, for the signature of the corporation, 
that Mr. Iligbie was advised by witness that defendant in- 

15 tended to sublet the apartment, and that Mr. Iligbie with 
knowledge of that faet signed the lease for the corporation. 

On cross examination witness testified that he was an employee of 
Iligbie & Richardson, Inc.; was not an officer of the corporation 
and had no authority to bind the corporation by oral representation; 
that so far as he knew plaintilf had never been advised of the verbal 
understanding at the time the lease was signed relative to subletting. 
Defendant then rested. 

Plaintiff was recalled and testified that he had never authorized 
any officer or employee of Iligbie A Richardson, Inc., to grant au¬ 
thority to any tenant to sublet any apartment in the Rochester Apart¬ 
ment House; that when he took over the collection of the rents and the 
management of the house the lease olfered in evidence was turned 
over to him; that he had no knowledge of any verbal agreement be¬ 
tween Iligbie Richardson, Inc., or its employees that the defend¬ 
ant might sublet; that until the receipt of the defendant’s letter about 
Sept. 1st he had no knowledge that the apartment was being sublet, 
and that Iligbie & Richardson, Inc., had no authority from him to 
make any arrangement for the leasing of the apartment for sublet¬ 
ting purposes. Plaintiff then rested. 

Thereupon plaintiff moved for judgment for possession on tho 
ground that the subletting was in violation of the terms of the 
written lease; that it was in violation of the Rent Laws in force at 
the time the lease was made and at the time suit was filed, that every 
subletting of the apartment by the defendant was in violation of the 
covenants of the lease and the statute and that the defendant’s caso 
did not fall within section 9 of the Act of October 22,1919, or section 
9 of the Act approved May 22, 1922, and if so said sections were un¬ 
constitutional, null and void. After argument the Court overruled 
the motion and on November 20, 1922, judgment was entered for the 
defendant and dismissing the complaint. 

16 To the above ruling an exception was taken and allowed, 
and notice given of application to the Court of Appeals for a 

writ of error. 

Be it further remembered, that each of the separate and several ex¬ 
ceptions taken by counsel for plaintiff to the rulings of the Court 
during the progress of the trial and the exception by counsel for 
plaintiff to the decision of the Court upon the whole evidence, which 
evidence is included in the bill of exceptions, which was taken by 
counsel for plaintiff then and there separately and severally duly 
noted upon the minutes of the Judge presiding at the trial, and in 
order that said case may be reviewed on appeal, counsel for plaintiff 
prays the Court to sign and seal this bill of exceptions, to have the 
same force and effect as if each of said exceptions were separately and 
severally set forth in a separate bill of exceptions, and at the request 
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of counsel for plaintiff the same is accordingly signed and sealed, 
and made a part of the record in said case now for then, this 20th 
day of December, 1922. 

ROBERT H. TERRELL, 

Judge. 

Dec./20/22. 

Part 5 M 2 p. 410. 


17 In the Municipal Court of the District of Columbia. 

L. & T. No. 225,787. 

John E. Merritt, Complainant, 

vs. 

Florence Means Kay, Defendant. 

Assignment of Error. 

The plaintiff assigns as error the following: 

1. That it was error for the court to admit the testimony of defend¬ 
ant, Kay, and witness, Lockwood, relating to the alleged parol under¬ 
standing at the time the written lease was signed that defendant 
could sublet the apartment for the purpose of var-ing the terms of the 
written lease, particularly in the absence of proof that Higbie & 
Richardson, Inc., had authority from the owner, plaintiff, to grant 
such permission, or to consider same after it was shown by the evi¬ 
dence that Iligbie & Richardson, Inc., had no such authority from 
the owner. 

2. That it was error for the court to hold that the written lease did 
not contain the “terms and conditions of the tenancy as fixed by such 
lease or contract” as provided in section 109 of the Act of October 22, 
1919, and section 9 of the Act approved May 22, 1922. 

3. That it was error for the court to hold that section 118 of the 
Rent Law approved October 22,1919, and in force when the lease was 
made, and section 1G of the Act approved May 22, 1922, in force at 
the time suit was filed, formed no part of the terms and conditions of 
the tenancy of the defendant created and continued by said Acts, and 
that the failure of the defendant to comply with said provisions 
afforded no ground for the termination of the tenancy by the plain¬ 
tiff. 

4. That it was error for the court to overrule plaintiff’s motion, at 
the conclusion of the testimony, for judgment for possession. 

5. That it was error for the court to have entered judgment dis¬ 
missing the complaint and entering judgment for defendant. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 
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18 Designation of Record. 

Filed December 14, 1922. 

******* 

The Clerk will please prepare the transcript of record on appeal 
in the above entitled cause and include therein the following: 

1. Complaint. 

2. Affidavit of defense. 

3. Motion for judgment notwithstanding the finding. 

4. Motion for new trial. 

5. Finding of fact by court. 

6. Judgment. 

7. Memorandum for allowance of Writ of Error. 

8. Memorandum of bond approved and filed. 

9. Bill of exceptions (not to be copied). 

10. Assignment of Errors (not to be copied). 

11. This designation. 

WEBSTER BALLINGER, 

Attorney for Plaintiff. 


19 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of Co¬ 
lumbia, hereby certify the foregoing pages, numbered from one to 
eighteen, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause, Landlord and Tenant, No. 
225,787, wherein John E. Merritt, is plaintiff, and Florence Means 
Kay, is defendant, as the same that remains upon the files and of rec¬ 
ord" in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of December, 1922. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


JOHtt B. MERRITT VS. FLORENCE MEANS KAY. 


13 


20 Filed Dec. 4, 1922. Municipal Court, District of Columbia. 


United States of America, ss: 

The President of the United States to the Honorable Robert H. 

Terrell, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said Municipal Court, before you, 
between John E. Merritt, Plaintiff, and Florence Means Kay, Defend¬ 
ant (L. & T. No. 225,787) a manifest error hath happened, to the great 
damage of the said Plaintiff as by his complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should be done. 


Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 4th day of December, in the year of our 
Lord one thousand nine hundred and twenty two. 


[Seal of the Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 


Endorsed on cover: District of Columbia Municipal Court. No. 
3931. John E. Merritt, plaintiff in error, vs. Florence Means Kay. 
Court of Appeals, District of Columbia. Filed Dec. 21, 1922. 
Henry W. Hodges, clerk. 
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JANUARY TERM, 1928. 


No. 3931. 


JOHN E. MERRITT, Plaintiff in Error, 

V8. 

FLORENCE MEANS KAY, Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


The facts are substantially as stated in the brief filed by 
plaintiff in error. 

ARGUMENT. 

Plaintiff’s Remedy Before Rent Commission. 

Defendant in error leased the apartment involved herein 
from Higbie & Richardson, Inc., as lessor, for a period of 
one month. The evidence showed that the plaintiff in error 
was the undisclosed owner of the property at the time the 
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lease was entered into, and the lessor, Higbie & Richardson, 
Inc., was the duly authorized agent of the plaintiff in error. 

It is contended by the plaintiff in error that the lease in 
question was continued in effect by the District of Columbia 
Rent9 Act. Section 109 of the act provides as follows: 

“The right of a tenant to the use or occupancy 
of any rental property, hotel or apartment, existing 
at the time this act takes effect, or thereafter ac¬ 
quired, under any lease or other contract, for such 
use or occupancy or under any extension thereof by 
operation of law, shall, notwithstanding the expira¬ 
tion of the term fixed bv such lease or contract, con- 
tinue at the option of the tenant subject, however, 
to any determination or regulation of the commis¬ 
sion relevant thereto, and such tenant shall not be 
evicted or dispossessed so long as he pays the rent and 
performs the other terms and conditions of the ten¬ 
ancy as fixed by such lease or contract, or in case 
such lease or contract is modified by any determina¬ 
tion or regulation of the commission, then as fixed 
by such modified lease or contract.” 

It is submitted that the act does not extend the term of 
the lease, but continues the right of the tenant to use and 
occupy the premises so long as he performs the terms and 
conditions of any pre-existing contract. 

The conditions of the tenancy existing at the time of 
the expiration of the lease, which included the consent to 
sublet the said apartment, are the conditions which are ex¬ 
tended at the option of the tenant. The lease has expired, 
and, by virtue thereof, the tenant thereunder became a 
tenant by sufferance, as provided by the Code of Laws for 
the District of Columbia. The objection of parol testimony, 
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if any, would be lodged against the terms and conditions of 
a tenancy which are continued in effect by operation of law, 
and not against a written lease. Therefore, the lease itself 
not being in existence, parol evidence was admissible to es¬ 
tablish the terms and conditions under which the defend¬ 
ant holds as a tenant by sufferance. 

The subletting was not unlawful in the sense of violating 
the provision of the District of Columbia Rents Act quoted 
in plaintiff’s brief (p. 6). The act does not prohibit sub¬ 
letting or provide for a forfeiture of the tenancy on account 
of subletting. The section quoted by plaintiff is merely for 
the purpose of giving the Rent Commission jurisdiction to 
determine what constitutes a reasonable rent as between a 
tenant and subtenant, a question of fact. This, however, 
is immaterial, since the plaintiff’s complaint is based upon 
an alleged violation of the expired lease; plaintiff’s remedy, 
if any, is before the Rent Commission of the District of 
Columbia. 

Parol Consent, Acquiescence, and Waiver. 

The apartment in question has never been occupied by the 
defendant in error personally. At the time the lease was 
entered into it was distinctly understood and agreed that 
the apartment was rented for the sole purpose of placing 
another tenant in possession. 

The case of Mattox vs. Westcott et aL, 156 Ala., 492, is 
analagous to the case now before this court. In that case a 
similar written lease, which prohibited subletting, was en¬ 
tered into between the parties. It was admitted that oral 
consent to sublet was given by Westcott, one of the lessors. 
Lessee sent a letter to the lessors requesting written consent 
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to sublet. Wcstcott, one of the lessors, stated over the tele¬ 
phone he had no objection to a sublease of the premises. It 
was contended by defendants, first, that oral consent does 
not answer the terms of the lease, secondly, that the pur¬ 
poses for which the premises were to be used were concealed 
from the lessors, and, thirdly, that consent was not obtained 
from all the lessors. The court said: 

“Although consent to sublet is required by the con¬ 
tract to be given in writing, this is for the benefit of 
the lessors, and it seems to be a well-established prin¬ 
ciple that it may be waived by parol, and that, if 
parol consent is established to the reasonable satisfac¬ 
tion of the court or jury trying the cause, it will 
work a waiver of the stipulation requiring written 
consent.” 

Citing the following cases: 

Benson vs. Sueraz, 43 Barb. (N. Y.), 408. 

Dierig vs. Callahan, 70 N. Y. S., 210. 

Weisbros vs. Dembosky, 55 N. Y. S., 1. 

Prevost vs. Holland, Que. Sup. Ct., 298. 

In tho case at bar the facts testified to did not show any 
false statement, nor any misrepresentation, as to the de¬ 
fendant's intention in subletting the apartment, nor was 
anything concealed by her in her conversation with the 
landlord, Higbio & Richardson, Inc., and, as stated by the 
court below in his ruling, parol consent to the subletting of 
the apartment was established to his satisfaction, and, there¬ 
fore, it waived plaintiff's right to demand a forfeiture. 

The court further said in the case of Mattox vs. Westcott, 
supra: 

“Having obtained the consent, the lease contract 
stood, in respect to the question of subletting, as if 
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no condition as to subrenting had been originally 
placed in it. * * * 

“Where leased premises are owned by several per¬ 
sons jointly, but one of the owners acts as general 
agent for the others in renting the property and col¬ 
lecting the rents, his consent to a subletting of the 
premises is binding upon his co-lessors.” 

It will, therefore, be seen that an agent of the lessor has 
power to enter into an oral agreement to sublet which is 
binding upon the principal, and, a fortiori, a lessor himself, 
having power to make the lease, has authority to provide the 
terms and conditions. At the time the lease in question was 
made, the plaintiff in error was the owner of the property and 
the undisclosed principal, and had apparently clothed the 
lessor, Higbie & Richardson, Inc., with full and complete 
authority. The plaintiff in error, as undisclosed principal, 
and assignee of the lease is charged wdth notice of the con¬ 
sent to sublet, and the uncontradicted testimony of the lessor 
and assignor (R., 9, 10) discloses that consent was given. 

In the case of Underwood Typewriter Co. vs. Century 
Realty Co., (1G5 Mo. App., 131); 146 S. W., 448, it was held 
that the owner of a building who permitted one to hold him¬ 
self out as an agent for the building, collecting rents, etc., 
had conferred apparent authority on the agent to give con¬ 
sent to subletting, and hence was liable for breach of the 
agent’s agreement to give such consent, whether the agent 
had actual authority or not. 

In Knoepker vs. Redel, 11G Mo. App., 62; 92 S. W., 171, 
plaintiff and defendant entered into a written lease with a 
clause prohibiting subletting without the written consent of 
the landlord, but did not provide a forfeiture for the viola- 
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tion of this provision. The instrument was attacked on the 
ground of fraud by defendant, who claimed he could not 
read, but the testimony shows that it was read over to him 
and defendant made no complaint against the insertion 
therein of this covenant. Defendant underlet the premises 
without the written consent of the landlord. The court said: 

“Notwithstanding the requirement that the assent 
of the landlord to a subletting under the terms of the 
agreement must be in writing, parties who make 
contracts may by subsequent agreement unmake or 
alter them, or by his subsequent conduct a party for 
whose benefit a provision is made may be held to have 
waived it. * * * Plaintiff was informed, before 

the subletting, of defendant’s purposes to engage the 
services of under tenants, and made no objection but 
apparently acquiesced in the arrangement. He must 
be deemed to have given his consent to the under¬ 
letting, and is in no position to insist upon the for¬ 
feiture of any of defendant’s rights under the con« 
tract, nor would he bo in such a position had the 
agreement against subletting provided a forfeiture 
as the penalty to a breach thereof.” 

In plaintiff's reply to defendant's letter (R., 8) lie did 
not give her notice to quit said apartment because she had 
sublet same, but stated he would accept her letter as notice 
to vacate because said apartment was not satisfactory to de¬ 
fendant in error, and plaintiff thereafter accepted rent foi 
said apartment, although he had knowledge of the sub¬ 
letting. Both the English and the American courts lay 
down the rule that a landlord, by accepting from his tenant 
rent accruing after the breach of a condition in the lease 
with the knowledge that the breach has been committed, 



waives the right to declare the lease forfeited on account 
of the breach. See note and exhaustive citation of authorities 
in support of this rule in 11 Ann. Cas., 60, appending 
Kenney vs. Lun et al., 101 Minn., 253; 11 Ann. Cas., 60. 

In the case of Pearson vs. Sullivan, 176 N. \V. (Mich.), 
597, one Sullivan entered into a lease with plaintiff Pearson, 
which lease contained a covenant against subletting. Lessor 
died shortly thereafter and defendant Sullivan became 
owner of premises. This action was brought by plaintiff to 
restrain defendant from interfering with plaintiff or his 
subtenants in their peaceful occupation of said premises. 
Pearson had been in possession of the premises and had 
sublet a portion thereof some time prior to the making ot 
the written lease. The subtenant testified that all his deal¬ 
ings had been with Pearson. The defendant testified that 
neither she nor her agent had knowledge of the sublease, 
and that when she did acquire such knowledge she gave 
notice to plaintiff to vacate, thereafter accepting rent. The 
court in granting the injunction said: 

“Occupancy of the premises by a subtenant at the 
time of making the lease and known to landlord 
would be a waiver of the clause in the lease prohibiting 
subletting without the written consent of the land¬ 
lord. * * * 

“Where the landlord, after acquiring knowledge 
that lessee had sublet without consent contrary to 
provision of lease, accepted rent from the lessee, for¬ 
feiture therefor is waived. * * * 

“A single condition dispensed with is dispensed 
with forever. Receiving rent after forfeiture waives 
the forfeiture and affirms the lease, freed from the 
condition. * * * In Murray vs. Harway, 56 

N. Y., 337, the court said: 
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“ ‘It may b© stated as a general rule that, when th<j 
lessor, after knowledge of the breach of the covenant 
or condition for which he could enforce a forfeiture, 
expressly or impliedly, recognizes the continuance of 
the tenancy, he thereby waives the forfeiture for such 
breach, and is afterwards precluded from asserting it. 
* * * But it seems that actual knowledge is not 

necessary where the cause is such that the lessor 
should have known it, and it is equally within the 
cognizance of the landlord and tenant. * * * 

Where his act amounts to a waiver of a forfeiture or 
a recognition of the continuance of the tenancy, he 
is precluded from asserting that it was not his inten¬ 
tion to waive the forfeiture / ” 

See also Krygsman vs. Stamakos, 175 Ill. 

App., 583. 

Even in the absence of express consent, it is held that if a 
departure from the terms of a lease for which a forfeiture 
is claimed is with the acquiescence of the landlord, it rea¬ 
sonably induces the tenant to believe that the landlord does 
not intend to enforce a forfeiture in case of such departure; 
the landlord will be held estopped to assert a forfeiture. 
Ingle vs. Wallach, 1 Wall., 61. 

The plaintiff cites the case of Hekimian vs. Woodward, 46 
App. D. C., 27, in support of his contention that evidence 
objected to was inadmissible; In that case the landlord 
brought action to recover rent due on a lease. The tenant 
defended on the ground that the lease was executed and de¬ 
livered upon a condition that it was not to be effective until 
the lessor should perform an antecedent parol agreement. 
This court, in distinguishing Donaldson vs. Uhlfelder, 21 
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App. D. C., 489, and holding the evidence inadmissible, 
said: 

“The circumstances of this particular case, and the 
character of the various covenants in the lease, and 
the length of possession thereunder, all indicate that 
the parties did intend this lease to be a complete and 
final statement of the whole of the transaction be¬ 
tween them.” Pp. 35, 36. 

It is apparent that the case of Hekimian vs. Woodward 
cannot be applied to the case now before the court. Defend¬ 
ant does not claim that the lease was never effective. The 
lease has expired, the tenant remains in possession as a tenant 
by sufferance by operation of law, and the evidence sub¬ 
mitted was offered to prove the terms and conditions of the 
tenancy. 

In the case of Forster vs. Eliot et al. (App. D. C., 1922), 
50 \V. L. R., 402; 282 Fed., 735, this court said: 

“We do not think the payment of the premiums 
extended the lease. * * * The matter is con¬ 

trolled by section 1034 of our Code, which provides 
that: 

“ ‘All estates which by construction of the courts 
were estates from year to year at common law, as 
* * * where a tenant for years, after the expira¬ 

tion of his term, continues in possession and pays 
rent and the like, * * * shall be deemed 

estates by sufferance/ 

“This section was construed in Morse vs. Brainerd, 
42 App. D. C., 448, and Soper vs. Myers, 45 App. 
D. C., 286. According to it, Forster was a mere 
tenant at sufferance and 'was not in possession under 
a lease or contract / ” 
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It should also be noted that this is an attempt made by 
plaintiff in error to cause a forfeiture of a tenancy, and, 
under the theory that the law does not favor a forfeiture, 
the acts of the defendant in error should be given a liberal 
construction, whereas any doubt should be construed against 
the plaintiff in error. 

In the case now before us the consent to sublet was proven 
to have been given to defendant in error by the landlord 
known to her, and the plaintiff in error, being the assignee 
of the lease, takes same subject to the terms and conditions 
thereof. The evidence to which the plaintiff objects does not 
vary the terms of a written lease, but, to the contrary, estab¬ 
lishes the terms and conditions of a tenancy created by 
operation of law, and proved to the satisfaction of the court 
that the plaintiff consented to and acquiesced in the sub¬ 
letting and waived his right, if any, to a forfeiture of the 
tenancy or right to the possession of the premises. 

It is, therefore, submitted that the judgment herein should 
be affirmed. 

Respectfully submitted, 

JULIUS I. PEYSER, 

MAUD FELLHEIMER, 
Attorneys for Defendant in Error. 
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